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MYERS, J., FOR THE COURT:

1. OnFebruary 7, 2003, Henry Clifton “Cliff” Moses was found guilty of depraved heart murder by
a jury verdict rendered in the Circuit Court of Lee County. On April 8, 2003, Moses was sentenced as
an habitua offender under Missssppi Code Annotated § 99-19-81 (Rev. 2000) to serve aterm of life

without the possbility of parole, reduction or suspension of sentence, or probation. Moses moved for a



directed verdict at the close of the Stat€' s case and at the close of his own case. Both of these mations
were denied. Moses dso filed pogt-trid motions for judgment of acquittal INOV or in the dternative for
anew trid. Both of these motions were denied. Aggrieved by this judgment and sentence, Moses now
gpped s and raises the following issues:

l. DID THE TRIAL COURT ERR IN DENYING MOSES' S MOTIONS FOR DIRECTED
VERDICT AT THE CLOSE OF THE STATE'SCASE IN CHIEF AND AT THE CLOSE OF THE
DEFENSE'S CASE IN CHIEF?

. WAS THE VERDICT OF THE TRIAL COURT AGAINST THE OVERWHELMING
WEIGHT OF THE EVIDENCE PRESENTED AT TRIAL AND DID THE TRIAL COURT ERRIN
FAILING TO GRANT MOSES SMOTION FOR JNOV?

I .DID THE TRIAL COURT ERR IN ALLOWING EVIDENCE OF MOSES S PRIOR BAD
ACTS?

Finding no reversible error, we affirm the judgment of thetrid court.
FACTS

12. Cliff Moses and his wife, Dorinda, sadly, had beenliving alife of vegrancy and dissipation. Ther
relationship itsdf, in addition to the generd mode of ther living, was apparently turbulent and unsettled.
Things cameto atragic end after Dorindamet Moses at alocal motd for the aleged purpose of spending
severd daysin binge drinking.

113. On December 26, 2000, the fourthday of ther stay at the motel, Dorinda was taken to the North
Missssppi Medica Center emergency room. The treating personnel at the emergency room found
Dorindato beinalifethreatening condition. Among the more significant things observed by the emergency
room personnel weretests showing Dorinda s blood a cohol and urine acohol leves to be zero, inaddition
to bite marks and various bruises present on her body. Dorindawas aso gpparently suffering from some

kind of bodily organ failure. On December 29, 2000, she died.



14. The cause of death, according to the tregting physcians, was liver falure due to acetaminophen
toxicity and rhabdomyolys's, complicated by acohol abuse. However, the physician who performed the
autopsy opined that the cause of desth was blunt force trauma to the abdomen, leading to necrosis of the
bowels. Based upon, among other things, this conclusion by the physician performing the autopsy, Moses
was charged and ultimately convicted of murder.
LEGAL ANALYSIS
|. DID THETRIAL COURT ERRIN DENYING MOSES SMOTIONSFORDIRECTED VERDICT
AT THE CLOSE OF THESTATE'SCASEIN CHIEF AND AT THECLOSE OF THEDEFENSE'S
CASE IN CHIEF?
5. M oses contendsthat the evidence and proof presented at trid, being dmost entirdy circumdantid,
did not prove guilt beyond a reasonable doubt and to the exclusion of every reasonable hypothesis
congstent with Moses sinnocence. Accordingly, he asksthis Court to reverse the lower court’ s denid
of hismotions for directed verdict. The State argues that the verdict was supported by the evidence and
that the motions were properly denied.
STANDARD OF REVIEW

T6. Inreviewingatria court’s decision on amotion for directed verdict we “consder the evidencein
the light most favorable to the gopelleg, giving the gppelleethe benefit of dl favorable inferences that may
be reasonably drawn from the evidence.” Gatewood v. Sampson, 812 So. 2d 212, 219 (111) (Miss.
2002) (citing Seele v. Inn of Vicksburg, Inc., 697 So. 2d 373, 376 (Miss. 1997)). We have also held
inthisregard:

If the factsare so overwhdmingly infavor of the appellant that areasonable juror could not

have arrived at a contrary verdict, this Court must reverse and render. Onthe other hand,

if substantia evidence exigts in support of the verdict, that is, “ evidence of suchqudity and

welight that reasonable and fair-minded jurors in the exercise of impartid judgment might
have reached different conclusions,” then this Court must affirm.



Gibson v. Wright, 870 So. 2d 1250, 1255 (9) (Miss. Ct. App. 2004) (citations omitted).

q7. We review convictions based upon circumgtantia evidence in order to determine whether the
State’ s evidence was opposed by a preponderance of evidence favoring the defendant.  Alexander v.
State, 811 So. 2d 272, 278 (114) (Miss. Ct. App. 2001). In making thisdetermination, wemusgt, viewing
dl of the evidencein the light mogt favorable to the verdict, accept astrue dl credible evidence of guilt, and
wemud grant the State dl favorable and reasonable inferencesthat may be drawn fromthe evidence. Wetz
v. State, 503 So. 2d 803, 808 (Miss. 1987). “We may reverse only where, with respect to one or more
of the d ements of the offense charged, the evidence so considered is suchthat reasonable and fair-minded
jurors could only find the accused not guilty.” Id. On gpped we may not second guess the jury’s
determination of matters relating to weght and credibility of the evidence, as these tasks are the sole
provinceof thejury. Id.; Alexander, 811 So. 2d at 277-78 (1113). Finaly, we note that in a case based
upon circumgantia evidence, the State must prove every dement of the crime beyond a reasonabl e doubt
and to the excluson of every reasonable hypothesis consstent with innocence. Barnesv. Sate, 721 So.
2d 1130, 1133 (19) (Miss. Ct. App. 1998).

DISCUSSION

118. Our task then, inlight of this standard of review, requires us to examine the evidence inthe record.
The State offered the following evidenceto support the conviction: the victim had various bruises upon her
body when she was admitted to the hospitd, the victim had bite marks on her Ieft hand when she was
admitted to the hospita, the victim’s blood and urine alcohol content were zero when she was admitted to
the hospital, Moses had two prior convictions for domestic abuse upon the victim, the victim’s family
testified that she had been abused by M osesinthe past, and the doctor performing the autopsy determined

the cause of the victim’ sdeathto be blunt force traumato the abdomen, leading to necross of the bowels.



T9. M oses contended that the bruiseswerenot caused by his hitting the victim, that the bite marks were
sdf-inflicted, and that, while he had hit the victim in the past, he did not hit the victim on this occasion.
Moses dso offered evidence that the treating personnel at the hospita believed the cause of degth to be
liver fallure, and he dso offered testimony of an expert medica witnesswho opined that the cause of death
weas liver falure due to acetaminophen toxicity. Moses argues that the State's purdly circumstantial
evidence falled to exclude every reasonable hypothesis of hisinnocence.

910.  While our review of the record does indicate that Moses presented evidence at trid that
contradicted the State’ s verson of events, we are constrained by our standard of review to afirmthe trid
court’srulings. “On apped, this Court does not retry thefacts, but must take the view of the evidence most
favorable to the State and must assume that the fact-finder believed the State’ s witnessesand disbelieved
any contradictory evidence.” Barnes, 721 So. 2d a 1133 (19). Viewing the evidencein thislight, we
cannot say that the State’ s evidence was opposed by a preponderance of Moses's evidence or that
reasonable and fair-minded jurors could only have found Moses not guilty. We find in the record
“subgtantia evidence of such quality and weight thet . . . reasonable and fair-minded jurorsinthe exercise
of impartid judgment might have reached different conclusons” Mangumyv. State, 762 So. 2d 337, 342
(111) (Miss. 2000). Since our review of the record indicates that reasonable jurors could have found
Moses guilty, we may not disturb their verdict on goped. 1d.

11. Notably, inBarneswe declared, “ The evidence as awhole need not exclude dl possibility that the
defendant is innocent, it must only make such theory seem unreasonable” Barnes, 721 So. 2d at 1133
(120). Therefore, the merefact that we may be able to formulate an hypothesis under which Moseswould
be innocent does not make the verdict reversible. Id. In order to disturb this conviction, we would have

to find that no reasonable juror could have come to any other conclusionthanthat M oses' s hypotheses of



innocencewere reasonable. Mangum, 762 So. 2d at 342 (11). Thiswecannot do, viewing theevidence
presented by the State in the light most favorable to the verdict.

112.  The hypothess that the bruises and bite marks were not inflicted by Moses could have been
rendered unreasonable in the mind of a reasonable juror by the State’ s evidence that the bruises and bite
marks could have been inflicted by Moses. The hypothesisthat Dorindadied fromliver faluredue in part
to overuse of dcohol during the dleged drinking binge at the hotel could have been rendered unreasonable
inthe mind of areasonable juror by the State’ sevidence that Dorindahad no traces of a cohol inher body
upon being admitted to the hospitd. The hypothesisthat the cause of Dorinda s desth was Tylenal toxicity
could have been rendered unreasonable in the mind of a reasonable juror by the State' s evidence that
Dorinda s Tylenal level was merdly close to the toxic leve asopposed to at or above thetoxic levd. The
hypothess that Moses did not hit Dorinda on this particular occasion and that the death was accidental
could have beenrendered unreasonable inthe mind of a reasonable juror by the State' s evidence of blunt
force trauma to Dorinda s abdomen in addition to the numerous externd bruises upon her body and the
autopsy physician’s testimony that blunt force traumato the abdomen was the cause of death.

113.  We mud hasten to add that we do not decide that any one of these hypotheses was in fact
unreasonable. Wesmply notethat, applying the proper standard of review, areasonablejuror could have
concluded that the State' s evidence excluded al reasonable hypotheses of Moses' sinnocence. In order
to affirm, the gpplicable standard of review does not demand that we find that the State’ sevidencein fact
excluded dl reasonable hypotheses of Moses sinnocence. Barnes, 721 So. 2d at 1133 (120) (holding
that “[a] fact finder isinthe best position to evaluate circumstantia evidence surrounding the crime, and its

verdict is entitled to due deference.”).



114.  We need only find that reasonable and fair-minded jurors could have found the State’ s evidence
to excludedl reasonable hypotheses of innocence, and, indeed, wefind that to be the casehere. Mangum,
762 So. 2d at 342 (111). Therefore, we affirm the trid court’s denia of Moses s motions for directed
verdict.
Il. WASTHE VERDICT OF THE TRIAL COURT AGAINST THE OVERWHELMING WEIGHT
OF THE EVIDENCE PRESENTED AT TRIAL AND DID THE TRIAL COURT ERRIN FAILING
TO GRANT MOSES SMOTION FOR JNOV?

STANDARD OF REVIEW
115. Two different standards of review apply to this issue. The standard of review for a motion for
JNOQV s the same standard gpplicable to motions for directed verdict, discussed more fully above.
Gilmore v. State, 872 So. 2d 744, 747 (14) (Miss. Ct. App. 2004). The standard of review for
determining whether the verdict is contrary to the overwhelming weight of the evidence is whether the trid
court abused its discretion in failing to grant anew trid. 1d. at 748-49 (110). We will reverse only when
we find that alowing the verdict to stand “would sanction an unconscionable injudtice . .. .” Montana v.
State, 822 So. 2d 954, 967-68 (161) (Miss. 2002) (citations omitted).

DISCUSSION

116. Thesame andydsusedinour previous discussion of the mations for directed verdict gppliesto the
motion for INOV rased inthisissue. Therefore, we incorporate that discusson herein and find that the
tria court did not err in denying Moses's motion for INOV.
17. Theargument regarding the weight of the evidence, however, implicatesadifferent standard. Y et,
thisissue need not detain uslong, because “[w]henone challenges the weight of evidence, we must accept
as true the evidence which supportsthe verdict and will reverse only when convinced that the circuit court

hasabused itsdiscretion in falling to grant anew trid.” Steen v. State, 873 So. 2d 155, 159 (18) (Miss.



Ct. App. 2004) (citing McDowell v. State, 813 So. 2d 694, 699 (120) (Miss. 2002)). We have amply
reviewed the evidenceinour discussionof issue one above, and wefind that, acceptingastruethe evidence
whichsupportsthe verdict, we cannot say that the drcuit court abused itsdiscretioninfallingto grant anew
trial. Nor can we say that dlowing the verdict to sand would sanction an unconscionable injustice.

118. Therefore, wedffirm the trid court’s denid of Moses smotionfor judgment of acquittal INOV or
new trid.

I1l. DID THE TRIAL COURT ERR IN ALLOWING EVIDENCE OF MOSES S PRIOR BAD
ACTS?

119. Moses argues that the admission of evidence of prior bad acts and character evidence violated
Rules404 and 403 of the Mississppi Rules of Evidence and that the jury verdict would have been different
if this evidence had been excluded. The State argues that the evidence was properly admitted under
M.R.E. 404(b) to show such things as motive, opportunity, and absence of accident. The State argued
further that the probative value of the evidence outweighed its prgjudicia effect.
STANDARD OF REVIEW

120. Wereview the admissonor exclusonof evidencefor abuse of discretion. Gibsonv. Wright, 870
S0. 2d 1250, 1258 (128) (Miss. Ct. App. 2004). Inaddition, we“will not reversean erroneous admission
or exclusonof evidence unlessthe error adversely affectsa substantia right of aparty.” 1d. Employing this
gandard, we examine the trid court’ s ruling for abuse of discretion, and if we find an abuse of discretion

we then inquire into the effect, if any, the ruling had on a substantia right of the party.

DISCUSSION



7121. Moses and the State argued this evidentiary issue a some length through a motion in limine to
exclude evidence of prior convictions for domestic abuse and evidence of other prior bad acts. Thetrid
court ruled that the evidence was admissble with proper limiting indructions to the jury. Moses made
continuing objection to the evidence during the course of the proceedings.

922. Havingreviewed the record, we find that the trid court did not abuseitsdiscretioninadmitting the
evidence of prior convictions for domestic abuse and evidenceof other prior bad acts. Borrowing language
from asmilar case, we find that “[t]he testimony assigned as error here was not introduced to prove the
character of [defendant], but to show the escdating leve of violence, culminating inthe crime of the murder.
Thiswasevidence of a continuing pattern of violence againg the victim which resulted in her death, going
towards [defendant]'s motive and intent.” Mossv. State, 727 So. 2d 720, 725 (119) (Miss. Ct. App.
1998). Thetrid court in this case made a Smilar ruling, accepting the State’ sargument that the evidence
was offered for purposes dlowed by M.R.E. 404(b) suchas mative, opportunity, and lack of accident or
mistake; and we can find no abuse of discretion in that ruling.

923.  Thetrid court correctly noted, however, that the admission of thiskind of evidence isatwo step
process. After having first determined that the evidence fit within one or more of the enumerated
exceptions to the inadmissibility of character evidence found in M.R.E. 404(b), the tria court went on to
weigh the probative vaue of the evidence againgt its prgudicid effect, pursuant to M.R.E. 403. Although
the evidence was prejudicia, we can not find that the trid court abused its discretion in finding that the
probative vadue of the evidence outweighed the possible prgjudicia effect. Also, thetrid court gaveseverd

limiting indtructions to the jury regarding the permissible usesof the character evidencethat was presented.



924. We find that the trid court amply considered the arguments of both sides and weighed the
necessary factors under M.R.E. 403. After having found the probative vaue to outweigh the possble
prgudicid effect, the trid court took additiond steps, in the form of limiting ingtructions, to lessen any
possible prejudicia effect.

125.  Wecanfind no abuse of discretion in the trid court’ srulings onthe M.R.E. 404(b) and 403 issues,
therefore, we affirm the trid court’s ruling admitting evidence of prior convictions and evidence of other
prior bad acts.

126. THEJUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY OF CONVICTION
OF DEPRAVED HEART MURDER AND SENTENCE OF LIFEIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS AS AN HABITUAL OFFENDER IS

AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO LEE COUNTY.

KING, C.J., BRIDGESAND LEE, P.JJ.,IRVING, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.
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